LETTER OPI NI ON
94-L-1

January 3, 1994

M. Charles R 1sakson

Mercer County State's Attorney
P. O. Box 39

St anton, ND 58571-0039

Dear M. |sakson:

Thank you for your Decenber 15, 1993, letter asking
whet her certain econom c devel opnent records relating
to the Community Devel opnent Block Grant to Fish 'N
Dakota, Inc., are subject to public disclosure as an
open record pursuant to N.D.C.C. ? 44-04-18 or whether
one of the exceptions applies. Your two-part inquiry
asks:

1. Whi ch docunents relating to the Community
Devel opnment Bl ock Grant awarded to Mercer County for the Fish
"N Dakota Project, or portions thereof, are subject to the
open records requirements of Section 44-04-18 of the North
Dakota Century Code?

2. Does t he O fice of | nt er gover nnent al
Assi stance or Mercer County have custodial authority over
either dissem nating any of such information that is subject
to the open records law, or restricting access thereto under
such exception as may be determ ned to be applicable?

N. D. C. C. ? 44-04-18 provi des t hat "[ e] xcept as
ot herwi se specifically provided by law, all records of
public or gover nnment al bodi es, boar ds, bur eaus,

comm ssions or agencies of the state or any politica

subdi vi sion of the state, or organizations or agencies
supported in whole or in part by public funds, or
expendi ng public funds, are public records, open and
accessible for inspection during reasonable office
hours. ™ N.D.C.C. ? 44-04-18.2(1) exenpts from public
di sclosure "[r]ecords and information pertaining to a
prospective Jlocation of a business or industry,
including the identity, nature, and location of the
busi ness  or i ndustry, when no previous public
di scl osure has been made by the business or industry
of the interest or intent of the business or industry
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to locate in, relocate within, or expand within this
state." N.D.C.C. 7?7 44-04-18.2(2) further exenpts from
public disclosure "[t]rade secrets and ocommercial or

financi al i nformation recei ved from a person,
busi ness, or industry that is interested in or is
applying for or receiving financing or technical
assi stance, or other forns of business assistance.”

The 1989 Final Report of the Legislative Council's
Jobs Devel opnment Conm ssion lists a nunber of reasons
N.D.C.C. ? 44-04-18.2 was enacted. The report notes
that North Dakota was being placed at an "extrene

conpetitive disadvantage" in attracting economc
devel opnent projects where other states' |aws provided
assurances that commercial or financial information
woul d not be publicly disclosed. The report stressed
the need to maintain the confidentiality of commerci al
or financial information so that such information

would not be disclosed in a nmanner that m ght
"conprom se the conpetitiveness of businesses applying
for [econom ¢ devel opnment] assistance.”

North Dakota did not provide a statutory definition of
commercial or financial information and, accordingly,

pursuant to N.D.C.C. ? 1-02-02 the words are to be

given their ordinary meaning. In ny opinion, the |oan
docunent and guaranty in question constitute
commercial or financial information received from a

person or business applying for or receiving financing
assistance and are therefore exenpt under N.D. C C
? 44-04-18.2 fromthe open records |aw.

Under the Community Devel opment Bl ock Grant Program
the state Ofice of | nt er gover nment al Assi st ance
(N.D.C.C. ch. 54-44.5) as well as cities (N D. CC
? 40-05-01(74)), and counties (N.D.C.C. ? 11-11-14(18))
may be involved in econom c devel opnent projects to
benefit North Dakot a. As such, the state Ofice of
| nt er gover nnent al Assi st ance, as wel | as t he
participating political subdivision would share conmon
docunents as in this case where both the Ofice of
I ntergover nnental Assistance and Mercer County are in
possessi on of docunent s rel ating to the | oan
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transaction in question. When two agencies share
simlar docunents, it would be advisable for the two
custodial officials to jointly determ ne whether the
docunments or information fit within an exenption under
the open records law so inconsistent disclosure
practices would not occur. Each of the custodial
officials who have custody of the docunents, however,
has an independent duty to determ ne whether the
information is an open record.

Si ncerely,

Hei di Hei t kanmp
ATTORNEY GENERAL

dec/ pg
cc: Shirley Dykshoorn, Director
Office of Intergovernnental Assistance



